HOUSE . . . . . . . No.4324

The Commontwealth of Massachusetts

HOUSE OF REPRESENTATIVES, October 24, 2007.

The Committee of Conference on the disagreeing votes of the two
branches with reference to the Senate amendments of the House Bill
relative to the licensing requirements for certain tidelands (House,
No. 4184) [amended by the Senate by striking out all after the
enacting clause and inserting in place thereof the text contained in
Senate document numbered 2309; and by striking out the emergency
preamble and inserting the following emergency preamble:—

“Whereas, The deferred operation of this act would tend to defeat
its purpose, which is to authorize a regulatory exemption for certain
landlocked tidelands from license requirements, therefore it is hereby
declared to be an emergency law, necessary for the immediate preser[’
vation of the public convenience.”; and by striking out the title and
inserting in place thereof the following title:

“An Act relative to the licensing requirements for certain tidel]
lands.”]

Reports the accompanying bill (House, No. 4324).
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The Commontoealth of Magsachusetts

In the Year Two Thousand and Seven.

AN ACT RELATIVE TO THE LICENSING REQUIREMENTS FOR CERTAIN TIDE-

LANDS.

Be it enacted by the Senate and House of Representatives in General

Court assembled, and by the authority of the same, as follows:
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SECTION 1. WHEREAS, The deferred operation of this act
would defeat its purpose, which is to exempt structures, uses and
activities within landlocked tidelands from licensing under
chapter 91 of the General Laws, while ensuring that certain public
trust rights to landlocked tidelands and other tidelands are prop[]
erly evaluated and addressed through state environmental
review; and

WHEREAS, The supreme judicial court has held that the depart[]
ment of environmental protection lacks statutory authority to
exempt landlocked tidelands from the licensing requirements
established by chapter 91 of the General Laws; and

WHEREAS, The supreme judicial court has stated with respect
to legislation dealing with public assets that:—(i) the legislation
must be explicit concerning the land involved; (ii) it must
acknowledge the interest being surrendered; iii) it must recognize
the public use to which the land is to be put; (iv) the action must
be for a valid public purpose; and (v) where there may be benefits
to private parties, those private benefits must not be primary but
merely incidental to the achievement of the public purpose; and

WHEREAS, Exempting existing and future uses, structures, and
improvements on landlocked tidelands from the licensing requirel]
ments established by chapter 91 of the General Laws, serves
proper public purposes, including, but not limited to, maintaining
marketable titles, continuing the beneficial redevelopment and
revitalization of landlocked tidelands, and encouraging public
access to the waterfront; and

WHEREAS, The benefits to private parties are not primary but
rather are incidental to the achievement of the public purposes.
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SECTION 2. Section 61 of chapter 30 of the General Laws, as
appearing in the 2006 Official Edition, is hereby amended by
inserting after the word “grounds” in line 16, the following
words:— ,reduction of groundwater levels, impairment of water
quality, increases in flooding or storm water flows.

SECTION 3. Said chapter 30 is hereby further amended by
inserting after section 62H the following section:—

Section 621. A person who is proposing a new use or structure
or modification of an existing use or structure within landlocked
tidelands as defined in section 1 of chapter 91 that is otherwise
required to file an environmental notification form pursuant to
section 62A and files an environmental notification form on or
after November 15, 2007 shall comply with the requirements of
this paragraph. The environmental notification form, and an envilJ
ronmental impact report required pursuant to section 62B, if
applicable, shall include an explanation of the project’s impact on
the public’s right to access, use and enjoy tidelands that are pro[]
tected by chapter 91, and identify measures to avoid, minimize, or
mitigate any adverse impact on such rights set forth herein. If the
project is located in an area where low groundwater levels have
been identified by a municipality or by a state or federal agency as
a threat to building foundations, the environmental notification
form and an environmental impact report if the latter is required,
shall also include an explanation of the project’s impact on
groundwater levels, and identification and commitment to taking
measures to avoid, minimize, or mitigate any adverse impact on
groundwater levels. Any measures identified by the secretary
under this section shall be set forth in a certificate on the environ[]
mental notification form or a certificate on the environmental
impact report, if the latter is applicable. Within 30 days after a
certificate is issued under this paragraph, the proponent of the prol]
ject shall file with the department of environmental protection a
completed form notifying the department that work will be conl]
ducted within landlocked tidelands, and shall attach the Massal]
chusetts environmental policy act certificate to the form. The
person who is proposing shall comply with all obligations set
forth in the certificate under this section, and the department shall
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have the authority to enforce such conditions consistent with this
chapter.

SECTION 4. Section 1 of chapter 91 of the General Laws, as
appearing in the 2006 Official Edition, is hereby amended by
inserting after the definition of “Department” the following defin[]
ition:—

“Landlocked tidelands”, filled tidelands, which on January 1,
1984 were entirely separated by a public way or interconnected
public ways from any flowed tidelands, except for any portion of
such filled tidelands that are presently located:— (a) within 250
feet of the high water mark of flowed tidelands; or (b) within any
designated port area under the Massachusetts coastal zone manf]
agement program. For the purposes of this definition, a public
way may also be a landlocked tideland, except for any portion
thereof which is presently within 250 feet of the high water mark
of flowed tidelands.

SECTION 5. Said section 1 of said chapter 91, as so appearing,
is hereby further amended by inserting after the definition of “Pril]
vate Tidelands” the following definition:—

“Secretary,” the secretary of the executive office of energy and
environmental affairs.

SECTION 6. Section 18 of said chapter 91, as so appearing, is
hereby amended by inserting after the third paragraph the
following paragraph:—

No license shall be required under this chapter for fill on land[’
locked tidelands, or for uses or structures within landlocked tidel]
lands.

SECTION 7. Said section 18 of said chapter 91, as so
appearing, is hereby further amended by inserting after the word
“tidelands”, in lines 52 and 53, the following words:— ,except for
landlocked tidelands.

SECTION 8. Said chapter 91 is hereby further amended by
inserting after section 18A the following section:—
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Section 18B. (a) The secretary shall serve as the administrator
of tidelands. The secretary may appoint an individual or individ[]
uals to assist him in carrying out the duties of his office. The
duties of this office may be exercised in combination with other
duties, as the secretary shall see fit.

(b) The secretary shall conduct and complete a public benefit
review for any proposed project that is:— (i) subject to the
licensing provisions of section 13 or 18; or(ii) geographically
located on landlocked tidelands, and in either case is required to
file hereafter an environmental impact report pursuant to chapter
30. The secretary may conduct and complete a public benefit
review for any proposed project that is (i) subject to the licensing
provisions of section 13 or 18; or (ii) geographically located on
landlocked tidelands and in either case is required to file hereafter
an environmental notification form pursuant to chapter 30. The
public benefit determination of the secretary shall not supersede
said chapter 30 or this chapter or any rules or regulations promul[]
gated pursuant thereto and shall not delay the issuance of a license
pursuant to this chapter or the completion of a review or any step
thereof pursuant to said chapter 30. At the completion of said
review, the secretary shall make a public benefit determination,
the goal of which shall be to publish on the public record a written
public benefit determination of the project.

In making said public benefit determination, the secretary shall
consider the purpose and effect of the development; the impact on
abutters and the surrounding community; enhancement to the
property; benefits to the public trust rights in tidelands or other
associated rights, including, but not limited to, benefits provided
through previously obtained municipal permits; community activilJ
ties on the development site; environmental protection and preser]
vation; public health and safety; and the general welfare; provided
further, that the secretary shall also consider the differences
between tidelands, landlocked tidelands and great ponds lands
when assessing the public benefit and shall consider the practical
impact of the public benefit on the development.

The secretary shall promulgate regulations that may, among
other things, exempt from the public benefit determination
process the development of certain parcels of land, or certain
activities, uses and structures on the land that are determined to be
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of de minimus impact. The regulations shall also establish time[]
lines and procedures for the public benefit review, and the regulal]
tions may combine the public benefit review with the
environmental review under chapter 30.

Any state or local agency holding a public comment period pur
suant to chapter 30 or this chapter shall provide copies of all
written testimony submitted during said public comment period to
the secretary.

The secretary shall provide the determination of public benefit
to the department, and if there is an appeal of a decision or license
issued by the department, to the division of administrative law
appeals.

The department shall incorporate the public benefit determinal’
tion of the secretary in the official record.

(c) The secretary shall designate an individual to serve as the
chapter 91 public information officer. The chapter 91 public infor[]
mation officer shall answer questions about the chapter 91
process, providing history and context regarding chapter 91 and
the public benefits process as it pertains to this chapter.

SECTION 9. Notwithstanding any general or special law to the
contrary, the fourth paragraph of section 18 of chapter 91 of the
General Laws, inserted by section 6, shall apply to all fill, uses
and structures, whether existing before, on or after the effective
date of this act.

SECTION 10. Notwithstanding any general or special law to
the contrary, regulations issued by the department of environ[]
mental protection exempting landlocked tidelands from licensing
before the effective date of this act are hereby validated and con[]
firmed as if this act had been in effect when such regulations and
determinations of applicability were issued. Any fill, use or strucl]
ture developed pursuant to such regulations shall not be challenge
on the ground that the department of environmental protection
lacked the authority to issue such regulations and, any fill, use or
structure hereafter developed pursuant to any such previously
issued determination of applicability in the negative shall not be
subject to review under chapter 91 of the General Laws.
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SECTION 11. The department of environmental protection
shall undertake a study of ground and surface water flow and
drainage in the sections of the cities of Cambridge, Somerville
and Boston formerly identified as the Miller’s River. This report
shall be filed with the clerks of the house of representatives and
the senate on or before December 31, 2008, and an interim report
shall be filed on or before April 1, 2008.

This Document Has Been Printed On 100% Recycled Paper.




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /None
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.3
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveEPSInfo true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Preserve
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
    /Times-Bold
    /Times-BoldItalic
    /Times-Italic
    /TimesNewRomanPS
    /TimesNewRomanPS-Bold
    /TimesNewRomanPS-BoldItalic
    /TimesNewRomanPS-BoldItalicMT
    /TimesNewRomanPS-BoldMT
    /TimesNewRomanPS-Italic
    /TimesNewRomanPS-ItalicMT
    /TimesNewRomanPSMT
    /Times-Roman
    /Victorian-
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageDownsampleThreshold 1.00000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageDownsampleThreshold 1.00000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.00000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputCondition ()
  /PDFXRegistryName (http://www.color.org)
  /PDFXTrapped /Unknown

  /Description <<
    /JPN <FEFF3053306e8a2d5b9a306f30019ad889e350cf5ea6753b50cf3092542b308030d730ea30d730ec30b9537052377528306e00200050004400460020658766f830924f5c62103059308b3068304d306b4f7f75283057307e305930023053306e8a2d5b9a30674f5c62103057305f00200050004400460020658766f8306f0020004100630072006f0062006100740020304a30883073002000520065006100640065007200200035002e003000204ee5964d30678868793a3067304d307e305930023053306e8a2d5b9a306b306f30d530a930f330c8306e57cb30818fbc307f304c5fc59808306730593002>
    /FRA <>
    /DEU <>
    /PTB <>
    /DAN <>
    /NLD <>
    /ESP <>
    /SUO <>
    /ITA <>
    /NOR <>
    /SVE <>
    /ENU <>
  >>
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


